REHABILITATING AIDS-BASED EMPLOYMENT
DISCRIMINATION: HIV INFECTION AS A
HANDICAP UNDER THE VOCATIONAL
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I.

INTRODUCTION

Section 504 of the Vocational Rehabilitation Act of 1973
(section 504)' prohibits employment discrimination against
"otherwise qualified individual[s] with handicaps" in federally assisted programs or activities. 2 Eight years after Congress enacted
this statute, the Centers for Disease Control of the United States
Public Health Service (CDC) reported the first episodes of a
debilitating and communicable immune system disorder caused
by infection with human immunodeficiency virus (HIV) which
came to be known as Acquired Immunodeficiency Syndrome
incidence of HIV infection has grown to
(AIDS).' Since then, the
epidemic proportions. 4 Along with this increase has risen a spec* A.B., Kenyon College, 1979; J.D., Seton Hall University School of Law, 1988.
Law Secretary to Hon. Robert Muir, Jr., J.A.D., New Jersey Superior Court, Appellate Division.
I Pub. L. 93-112, § 504, 87 Stat. 355, 394 (1973) (current version at 29 U.S.C.
§ 794 (1982) amended by Rehabilitation Act Amendments of 1986, Pub. L. 99-506,
§ 103(d)(2)(B), 100 Stat. 1807, 1810 (1986) and Civil Rights Restoration Act of
1987, Pub. L. 100-259, § 9, 102 Stat. 28 (1988)).
2 Section 504 provides in pertinent part:
No otherwise qualified individual with handicaps in the United States, as
defined in section 706(7) of this title, shall, solely by reason of his handicap, be excluded from the participation in, be denied the benefits of, or
be subjected to discrimination under any program or activity receiving
Federal financial assistance or under any program or activity conducted
by any executive agency or by the United States Postal Service. The
head of such agency shall promulgate such regulations as may be necessary to carry out the amendments to this section made by the Rehabilitation, Comprehensive Services, and Developmental Disabilities Act of
1978.
Id.
3 See Pneumocysts Pneumonia-Los Angeles, 30 CDC: MORBIDITY AND MORTALITY
WEEKLY REP. 250, 251 (1981); Karposi's Sarcoma and Pneumocyslis Pneumonia Among
Homosexual Men-New York City and California, 30 CDC: MORBIDITY AND MORTALITY
WEEKLY REP. 305 (1981). See also REPORT OF THE PRESIDENTIAL COMMISSION ON THE
HUMAN IMMUNODEFICIENCY VIRUS EPIDEMIC 1 (1988) [hereinafter PRESIDENTIAL
COMMISSION REPORT] (discussing CDC's initial identification of AIDS).
4 See PRESIDENTIAL COMMISSION REPORT, supra note 3, at 1-2; Update: Acquired
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tre of employment discrimination against HIV-infected persons
and members of publicly perceived risk groups.'
Immunodeficiency Syndrome (AIDS)--Worldwide, 37 CDC: MORBIDITY AND MORTALITY
WEEKLY REP. 286 (1988). See also infra notes 37-42 and accompanying text.
5 See PRESIDENTIAL COMMISSION REPORT, supra note 3, at 119-20. The Presidential Commission observed:
Throughout our investigation of the spread of HIV in the United
States, the Commission has been confronted with the problem of discrimination against individuals with HIV seropositivity and all stages of
HIV infection, including AIDS. At virtually every Commission hearing,
witnesses have attested to discrimination's occurrence and its serious
repercussions for both the individual who experiences it and for this
nation's effort to control the epidemic. Many witnesses have indicated
that addressing discrimination is the first critical step in the nation's response to the epidemic.
Id. at 119.
Employment discrimination is one manifestation of public fear surrounding
the AIDS crisis. Leonard, Employment DiscriminationAgainst Persons With AIDS, 10 U.
DAYTON L. REV. 681, 682 (1984). AIDS-based employment discrimination affects
not only persons perceived as having AIDS but also persons who are part of publicly identified "risk groups," such as homosexual males, Haitians, intravenous
drug abusers and hemophiliacs. Id. See also Comment, AIDS: A Legal Epidemic, 17
AKRON L. REV. 717, 718-22 (1984) (discussing acute public fear upon discovery of
HIV, as well as early identification of "risk groups"; namely, homosexual males,
Haitians, intravenous drug abusers, and hemophiliacs).
It is difficult to quantify the incidence of AIDS-based employment discrimination. Statistics in this area tend to be "tip of the iceberg." Telephone Interview
with Arthur S. Leonard, Professor, New York Law School (Apr. 13, 1988). Because
persons with AIDS are often embarrassed about their condition, or are too sick to
contemplate litigation, there is reason to believe that most instances of discrimination go unreported. Still, there is encouraging evidence that discrimination against
HIV-infected individuals may be starting to decline.
A leading commentator reported in 1985 that "[e]xperience has shown that
when employers are provided with the facts about AIDS and are convinced that
discrimination against persons with AIDS may be unlawful, they are usually willing
to negotiate a settlement that respects the rights of the person with AIDS." Leonard, supra, at 683 (footnote omitted). More recent reports indicate an increasingly
conciliatory attitude among employers. See San FranciscoCommission Reports First Decline in AIDS Bias Complaints, reprinted in [1988] 34 Daily Lab. Rep. (BNA) at A-I
(Feb. 22, 1988). In its annual report, the San Francisco Human Rights Commission
stated that the number of investigated complaints decreased from 65 in 1986 to 58
in 1987. Id. The Commission observed that most large employers in San Francisco
(25 or more employees) have implemented AIDS-specific personnel policies. Id. at
A-2. In addition, the United States Office of Personnel Management promulgated
guidelines for federal employers which state that employees who refuse to work
with an AIDS-infected colleague may be subject to disciplinary action. Office of
Personnel Management, Aids Guidelines for Federal Employers, reprinted in [1988]
59 Daily Lab. Rep. at D-I (Mar. 23, 1988). See also PRESIDENTIAL COMMISSION REPORT, supra note 3, at 119; ALLSTATE FORUM ON PUBLIC ISSUES, AIDS: CORPORATE
AMERICA RESPONDS

(1988) [hereinafter

CORPORATE AMERICA RESPONDS]

(reporting

consorted efforts of United States corporations to implement personnel policies
which are sensitive to victims of AIDS); Two New Jersey Agencies Bar AIDS Discrimination, reprinted in [1987] 244 Daily Lab. Rep. (BNA) at A-2 (Dec. 22, 1987) (discussing
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Exploring legal bases which might shield such persons from
employment discrimination, numerous commentators and pro
bono groups suggested that the debilitating effects of AIDS constitute a handicap and that persons with AIDS should be protected under section 504.6 On June 23rd, 1986, however, the
United States Department of Justice (DOJ) stated in a memorandum that employers would not violate section 504 if they discriminated against persons with AIDS based on fear that the disease
could be transmitted in the workplace. 7 Though congressional
and civil rights leaders expressed opposition 8 and requested the
DOJ to withdraw its opinion, 9 no court had yet ruled on AIDS as
a handicap and it was open to question whether section 504
would be construed to protect HIV-infected persons.
Several recent developments appear to have answered this
question in the affirmative. First, in School Board v. Arline,' ° the
United States Supreme Court held that an individual suffering
from tuberculosis, a contagious disease, can be considered handadoption of formal policies barring discrimination against persons with AIDS by
New Jersey Department of Labor and New Jersey Board of Medical Examiners).
Numerous pro bono legal assistance groups have formed in New York, San
Francisco, Detroit and Washington, D.C. to deal with a variety of legal issues relating to AIDS. Leonard, supra, at 682 & n.7. In addition to employment discrimination, these issues include legal rights to services (hospital care, ambulance
transportation, and funeral care), confidentiality of medical records, medical powers of attorney, estate planning and administration, housing rights, public benefits
(especially disability), insurance law, and immigration law (especially for HIV-infected illegal aliens). Id. at 682 n.5. For an overview of the law regarding these
issues, see LAMBDA LEGAL DEFENSE AND EDUCATION FUND, INC., AIDS LEGAL GUIDE
(A. Rubenfeld 2d ed. 1987) [hereinafter AIDS LEGAL GUIDE]. This publication is in
looseleaf form and is supplemented frequently to reflect changes in the law in these
areas.
6 See, e.g., Leonard, supra, note 5, at 681; Note, AIDS: Does It Qualify as a "'Handicap" Under the RehabilitationAct of 1973, 61 NOTRE DAME L. REV. 572 (1986); Note,
AIDS as a Handicap Under the FederalRehabilitationAct of 1973, 43 WASH. LEE L. REV.
1515 (1986); Note, AIDS and Employment Discrimination Under the Federal Rehabilitation
Act of 1973 and Virginia's Rights of Persons with DisabilitiesAct, 20 U. RICH. L. REV. 425
(1986).
7 See Office of Legal Counsel, United States Dep't ofJustice, Memorandum for
Ronald E. Robertson, General Counsel, Dep't of Health & Human Services, Re:
Application of Section 504 of the Rehabilitation Act to Persons with the AIDS Virus
(June 23, 1986), reprinted in 9A FAIR EMP. MAN. (BNA) § 595 at 3001 (Supp. Mar.
1987) [hereinafter DOJ Opinion].
8 DOJ Issues Ruling Permitting Bias Against AIDS Carriers to Stop Spread of Disease,
[1986] 122 Daily Lab. Rep. (BNA) at A-8 (June 25, 1986) (LEXIS, Labor library,
DLABRT file).
9 Civil Rights Leaders, Legislators Urge Justice to Reverse AIDS Opinion, reprinted in
[1986] 156 Daily Lab. Rep. (BNA) A-9 (Aug. 13, 1986) (LEXIS, Labor library,
DLABRT file).
10 107 S. Ct. 1123 (1987).
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icapped within the meaning of section 504." In so doing, the
Court rejected the DOJ's argument that fear of contagion could
justify discrimination against an otherwise qualified handicapped
individual.' 2 Second, in Chalk v. United States District Court,' 3 the
Ninth Circuit Court of Appeals reversed a district court's denial
of preliminary injunctive relief to a school teacher who was removed from classroom duty when his employer learned he had
AIDS.' 4 The Chalk court determined that the teacher had shown
probable success on the merits of his claim that an individual
with AIDS was "otherwise qualified" for purposes of section
504."5 Finally, on March 22, 1988, the Senate overrode President Reagan's veto of an amendment to the statutory definition
of "individual[s] with handicaps."' 16 This legislative action suggests the Supreme Court correctly construed section 504 in Arline
I I Id. at 1132. For further discussion ofArline, see infra notes 10 1-25 and accompanying text.
12 See id. at 1129-30. Though the individual in Arline did not suffer from AIDS,
the School Board's reply brief on its petition for certiorari as well as its opening
brief discussed at length whether section 504 protects AIDS victims who are capable of spreading the syndrome without suffering other physical symptoms associated with it. See Petitioner's Reply Brief on Petition for Writ of Certiorari, School
Bd. v. Arline, 107 S. Ct. 1123 (1987) (No. 85-1277); Petitioner's Opening Brief,
School Bd. v. Arline, 107 S.Ct. 1123 (1987) (No. 85-1277). Numerous amici curiae, including the United States Department ofJustice and AIDS advocacy groups,
also addressed AIDS as a handicap. See, e.g., Brief For the United States as Amicus
Curiae, School Bd. v. Arline, 107 S. Ct. 1123 (1987) (No. 85-1277) [hereinafter
Brief For United States]; Brief of the Employment Law Center, National Gay Rights
Advocates, Bay Area Lawyers for Individual Freedom, and Lambda Legal Defense
and Education Fund as Amici Curiae in Support of Respondent, Arline, 107 S.Ct.
1123 (1987) (No. 85-1277) [hereinafter Brief of Employment Law Center]; Brief of
Amici'Curiae Doctors for AIDS Research and Education [DARE], Neil Schram,
M.D., Mervyn Silverman, M.D., Gerald Friedland, M.D., Donald Abrams, M.D.,
Daniel William, M.D., Harold Hawley, M.D., Alexandra Levine, M.D., David Ostrow, M.D., Ph.D., Dennis McShane, M.D., Peter Heseltine, M.D., Joel Weisman,
D.O., James Lipsett, M.D., Stuart Nichols, M.D., Roger Detels, M.D., Constance
Wofsy, M.D., Nick Ifft,
M.D., Michael Roth, M.D., Michael Kaiser, M.D., Allen McCutchan, M.D., Nicholaos Bellos, M.D., Peter Wolfe, M.D., Hal Freeman, M.A.,
Thomas Mundy, M.D., William Christopher Mathews, M.D., Norbert Gilmore,
M.D., Marshall Forstein, M.D., David McEwan, M.D., A. Brad Truax, M.D., Amy
Ross, Ph.D., Robert Bolan, M.D., Brian Willoughby, M.D., James Cherry, M.D., and
Kent Sack, M.D., in Support of Respondent, School Bd. v. Arline, 107 S.Ct. 1123
(1987) (No. 85-1277) [hereinafter Brief For DARE]. Because this issue was not
before it, however, the Arline Court expressly declined to rule on whether AIDS
might constitute a handicap. Id. at 1128 n.7. For further discussion of Arline, see
infra notes 101-25 and accompanying text.
13 840 F.2d 701 (9th Cir. 1988).
14 Id. at 281.
15 Id. at 281-85.
16 See Civil Rights Restoration Act of 1987, Pub. L. 100-259, § 9, 102 Stat. 28
(1988).
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and also indicates 7that HIV-infected persons will be protected
under this statute.t
This article will trace the history of discussion on whether an
HIV-infected person may be considered handicapped for purposes of section 504, and, if so, whether such an individual may
be "otherwise qualified" for employment and entitled to statutory protection. The author will first present a brief discussion
on HIV infection and AIDS, followed by an analysis of the legislative history of section 504 and statutory amendments in the
1970's. The author will then examine the debate which preceded
Arline. Finally, the article will discuss Arline, Chalk, and other recent developments, concluding that HIV infection is a handicap
as defined in administrative regulations promulgated pursuant to
section 504 and that most HIV-infected persons may also be
"otherwise qualified."

II.

HIV

INFECTION AND

AIDS

AIDS is the clinical manifestation of an immune system dysfunction caused by HIV infection.18 HIV kills certain white blood
cells, T-lymphocytes, and in so doing, effectively cripples the
body's ability to ward off other diseases. 9
Once an individual becomes infected with HIV, infection
17 See Contagious Disease Amendment in Rights Act Said to SpellJob Protection Under Sec.
504, reprinted in [1988] 69 Daily Lab. Rep. (BNA) at A-19 (Apr. 11, 1988).
18 During the course of research, several varieties of AIDS-causing virus have

been discovered: Human T-Lymphotropic Virus Type III (HTLV-III); Lymphadenopathy-Associated Virus (LAV); AIDS-Associated Retrovirus (ARV); and more recently, Human Immunodeficiency Virus (HIV). Brief For DARE, supra note 12, at
9-10 n.l 1. See also UNITED STATES DEP'T OF HEALTH AND HUMAN SERVICES, SURGEON
GENERAL'S REPORT ON ACQUIRED IMMUNE DEFICIENCY SYNDROME 9 n. 1 (1987) (discussing different strains of virus associated with AIDS) [hereinafter SURGEON GENERAL'S REPORT]. See generally Centers for Disease Control, Dep't of Health &
Human Services, REPORT ON AIDS (1985) (containing 70 articles related to AIDS
from June 1981 through September 1985) [hereinafter Report on AIDS].
19 SURGEON GENERAL'S REPORT, supra note 18, at 9-10; Brief For DARE, supra
note 12, at 10. DARE explains:
The human immune system works through a complicated process by
which certain white blood cells are able to recognize and destroy foreign
agents that enter the body. The AIDS virus kills the immune system's
T-helper cells-the primary warriors of the cell-mediated immune system-leaving those infected with the virus vulnerable to diseases (called
"opportunistic" infections) that do not affect healthy people.
Id. (footnotes omitted). See also Jaret, The Wars Within, 169 Nat'l Geographic 702,
723 (June 1986) (photographic essay on immune system and AIDS). See generally S.
BAKERMAN, UNDERSTANDING AIDS (1988); A. FETrNER & W. CHECK, THE TRUTH

ABOUT AIDS (1984). For further discussion of "opportunistic" infections, see infra
note 28 and accompanying text.
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may manifest itself in a variety of ways. In some persons, HIV
appears to remain inactive for years.2 ° While estimates vary
widely, however, researchers predict HIV will become active in
approximately 35% of HIV-infected persons within six years and
some believe this figure may approach 100% over time. 2 ' Precisely what triggers viral activity is uncertain,2 2 and HIV-infected
persons in whom the virus is inactive are presumed to be capable
for life of transmitting the disease to others.23
The CDC have classified HIV-infected persons in four
groups based on the character of their symptoms. 24 CDC group I
consists of persons with early and acute, though transient, symptoms of the disease. 25 Persons in CDC group II, formerly referred to as "asymptomatic carriers," do not suffer debilitating
symptoms but are capable of infecting others.26 CDC group III
20 Campbell, Medical Aspects of AIDS-Related Litigation, reprinted in AIDS LEGAL
GUIDE, supra note 5, at A-2. For a more detailed analysis of this point, see Taylor,
Schwartz & Detels, The Time from Infection with Human Immunodeficiency Virus (HIV) to
the Onset of AIDS, 154 J. INFECTIOUS DISEASE 694 (Oct. 1986).
21 PRESIDENTIAL COMMISSION REPORT, supra note 3, at 8. Cf. COMMITTEE ON A
NATIONAL STRATEGY FOR AIDS, INSTITUTE OF MEDICINE/NATIONAL ACADEMY OF SCIENCES, CONFRONTING AIDS: DIRECTIONS FOR PUBLIC HEALTH, HEALTH CARE, AND

RESEARCH 91 (1986) [hereinafter CONFRONTING AIDS] (25 to 50 percent of HIV
infected persons will experience clinical manifestations within five to ten years).
22 See Campbell, supra note 20, AIDS LEGAL GUIDE at A-2. Campbell reports that
a variety of environmental factors have been suggested as causing the AIDS virus to
become active, including "individual differences in genetics or immune response,
differences in virulence among different viral strains, repeated exposures, and living habits." Id. (footnote omitted).
23 CONFRONTING AIDS, supra note 21, at 91-92. See also Campbell, supra note 20,
AIDS LEGAL GUIDE at A-2 (footnote omitted).
24 See Revision of HIV Classification Codes, 36 CDC: MORBIDITY & MORTALITY
WEEKLY REP. 50 (1988); Classification System for Human T-Lymphotropic Virus Type
Ill/Lymphadenopathy-Associated Virus Infection, 35 CDC: MORBIDITY & MORTALITY
WEEKLY REP. 334-38 (1986) [hereinafter CDC Classification]. See also PRESIDENTIAL
COMMISSION REPORT, supra note 3, at 7-8; Brief For DARE, supra note 12, at 12-13;
SURGEON GENERAL'S REPORT, supra note 18, at 10 (each discussing classifications of
persons infected with HIV). DARE notes that the scientific community formerly
divided infected persons into three groups. Brief For Dare, supra note 12, at 12
n.16 (citations omitted).
25 CDC Classification, supra note 24, at 336. Many HIV-infected persons experience mononucleosis-like symptoms within a few weeks of exposure to HIV. PRESIDENTIAL COMMISSION REPORT, supra note 3, at 8. These symptoms typically include
fever, swollen lymph glands and fatigue, and have been associated with the formation of HIV antibodies. Id.
26 CDC Classification, supra note 24, at 336. See PRESIDENTIAL COMMISSION REPORT, supra note 3, at 8; S. BAKERMAN, supra note 19, at 56; SURGEON GENERAL'S
REPORT, supra note 18, at 10 (each discussing CDC group III). See also Brief For
DARE, supra note 12, at 13. DARE points out that even though asymptomatic carri-

ers suffer no outward symptoms, "abnormalities in -their hemic and reproductive
systems mak[e] ... childbirth dangerous to themselves and others." Id. (footnote

1989]

AIDS-BASED EMPLOYMENT DISCRIMINATION

29

consists of HIV-infected persons with serious but not life-threatening symptoms such as persistent swollen lymph nodes. 27 CDC
group IV comprises HIV-infected persons with clinical manifestations and includes numerous sub-groups with indications ranging from constitutional symptoms (CDC group IV-A), also
referred to as AIDS Related Complex (ARC), to neurological
manifestations (CDC group IV-B), to end-stage or "full blown"
AIDS (CDC groups IV-C to E) in which HIV virtually destroys
the immune system, leaving the infected individual vulnerable to
so-called "opportunistic" disease, which eventually causes
death.2 8
Current research shows HIV is spread primarily in two ways:
(1) through sexual contact with an infected person, heterosexual
or homosexual, 29 and (2) through the sharing of syringes used
omitted). For discussion of how HIV is transmitted, see infra notes 29-35 and accompanying text.
27 CDC Classification, supra note 24, at 336. This condition is also referred to as
PGL, persistent generalized lymphadenopathy. See id. See also PRESIDENTIAL COMMISSION REPORT, supra note 3, at 8; SURGEON GENERAL'S REPORT, supra note 18, at
10.
28 CDC Classification, supra note 24, at 336-37. Persons classified in CDC groups
IV-B through IV-E are considered to have AIDS. PRESIDENTIAL COMMISSION REPORT, supra note 3, at 9. The Surgeon General's Report describes all persons in
CDC group IV as having "classic AIDS." See SURGEON GENERAL'S REPORT, supra
note 18, at 10. The Surgeon General's nomenclature may not be helpful, however,
because HIV infection manifests itself in CDC group IV persons in many different
ways.

Once a person is diagnosed with AIDS, there is presently little chance of survival. Research indicates that only 43% of AIDS patients have survived one year
following diagnosis. S. BAKERMAN, supra note 19, at 55. Thirteen percent have survived for two years, while 4.2% have survived three years after diagnosis. Id. Four
years after diagnosis, the percentage of patient survival drops to 1.4, and to 0.3
after five years. Id.
Significantly, it is opportunistic disease and not HIV infection which directly
causes death. In each of its many forms, opportunistic disease is "characterized by
an aggressive clinical course, resistance to therapy, and a high rate of relapse."
CONFRONTING AIDS, supra note 21, at 281. The most common HIV-related opportunistic infection is pneumocystis carnii pneumonia (PCP). Id. "Although persons
with adequately functioning immune systems are fully able to defend themselves
against PCP, it has been fatal to 45% of those AIDS patients stricken with it." Brief
For DARE, supra note 12, at 16 n.21. Other common HIV-related opportunistic
diseases are toxoplasmosis, tuberculosis and a formerly rare form of skin cancer
known as Karposi's sarcoma. CONFRONTING AIDS, supra note 21, at 283, 285, 289.
In addition, HIV-infected persons are susceptible to a variety of other protozoal,
fungal, viral and bacterial infections, as well as numerous cancers and central nervous system infections which cause dementia. See id. at 281-303. This listing is far
from inclusive and "[i]n fact, it is fair to say that there is not a single system of the
body that is not debilitated by the ubiquitous infections to which the body is susceptible after infection by [HIV]." Brief For DARE, supra note 12, at 17.
29 Although AIDS was first discovered in homosexual males, transmission of
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for injecting drugs intravenously. 3' HIV can also be spread
through blood transfusions 3 I and from mother to child in the
womb.3
Significantly, HIV is not transmitted, through casual
contact. 3 It is possible to avoid nearly all risk of infection by
HIV is increasing among the heterosexual population. See SURGEON GENERAL'S REPORT, supra note 18, at 14. As many as 70% of AIDS victims throughout the country are homosexual and bisexual males. Id. at 15. "This percentage probably will
decline as heterosexual transmission increases." Id. The Surgeon General's Report cautions that "[t]he risk of infection increases according to the number of sexual partners one has, male orfemale. The more partners [one] ha[s], the greater the
risk of becoming infected with the AIDS virus." Id. (emphasis in original).
Although HIV is found in several body fluids, a person acquires the virus during sexual contact with an infected person's blood or semen and
possibly vaginal secretions. The virus then enters a person's blood
stream through their rectum, vagina or penis.
Small (unseen by the naked eye) tears in the surface lining of the
vagina or rectum may occur during insertion of the penis, fingers, or
other objects, thus opening an avenue for the entrance of the virus directly into the blood stream; therefore, the AIDS virus can be passed
from penis to rectum and vagina and vice versa without a visible tear in
the tissue or the presence of blood.
Id. at 16. In addition, the virus may be spread by contact between the mouth and
the penis, rectum or vagina once these small tears have occurred. See id. at 18.
30 Id. at 14, 19.
The AIDS virus is carried in contaminated blood left in the needle, syringe, or other drug related implements and the virus is injected into the
new victim by reusing dirty syringes and needles. Even the smallest
amount of infected blood left in a used needle or syringe can contain
live AIDS virus to be passed on to the next user of those dirty
implements.
Id. at 19.
31 Id. at 19-20. The Surgeon General's Report points out that at present all
blood donors "are initially screened and blood is not accepted from high risk individuals." Id. at 19 (emphasis in original). The Report cautions, however, that
"some people may have had a blood transfusion prior to March 1985 before we
knew how to screen blood for safe transfusion and may have become infected with
the AIDS virus. Fortunately, there are not now a large number of these cases." Id.
at 19-20.
32 The Surgeon General's Report states:
If a woman is infected with the AIDS virus and becomes pregnant, she is
more likely to develop ARC or classic AIDS, and she can pass the AIDS
virus to her unborn child. Approximately one third of the babies born
to AIDS-infected mothers will also be infected with the AIDS virus.
Most of the infected babies will eventually develop the disease and die.
Several of these babies have been born to wives of hemophiliac men
infected with the AIDS virus by way of contaminated blood products.
Some babies have also been born to women who became infected with
the AIDS virus by bisexual partners who had the virus. Almost all babies with AIDS have been born to women who were intravenous drug
users or the sexual partners of intravenous drug users who were infected with the AIDS virus. More such babies can be expected.
Id. at 20-21.
33 See Lifson, Do Alternate Modes for Transmission of Human Immunodeficiency Virus
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refraining from intravenous drug use and "high risk" sexual acExist?, 259J. A.M.A. 1353 (1988) (discussing ways in which AIDS virus is transmitted); Cen ters for Disease Control, Public Health Service, U.S. Dep't of Health and
Human Services, Recommendationsfor Preventing Transmission of Infection with Human TLymphotropic Virus Type II/Lymphadenopathy-Associated Virus in the Workplace, 34 CDC:
MORBIDITY & MORTALITY WEEKLY REP. 681 reprinted in 9A FAIR EMPL. PRAC. MAN.
(BNA) § 595 at 3201 (Supp. March 1987) [hereinafter HHS GUIDELINES]. The
CDC stated: "HTLV-III/LAV has been isolated from blood, semen, saliva, tears,
breast milk, and urine and is likely to be isolated from some other body fluids,
secretions, and excretions, but epidemiologic evidence has implicated only blood
and semen in transmission." Id. at 682. See also SURGEON GENERAL'S REPORT, supra
note 18, at 13-16. The Surgeon General's Report stated:
There is no known risk of non-sexual infection in most of the situations
we encounter in our daily lives. We know that family members living
with individuals who have the AIDS virus do not become infected except
through sexual contact. There is no evidence of transmission (spread)
of AIDS virus by everyday contact even though these family members
shared food, towels, cups, razors, even toothbrushes, and kissed each
other.
Id. at 13.
Most experts agree that it is relatively difficult to become infected with the
AIDS virus, especially in comparison to Hepatitis B Virus (HBV). See HHS GUIDELINES, supra, at 682-83, 9A FAIR EMP. MAN. (BNA) at 3204.
Current evidence indicates that, despite epidemiologic similarities of
HBV and HTLV-III/LAV infection, the risk for HBV transmission in
health-care settings far exceeds that for HTLV-III/LAV transmission.
The risk of acquiring HBV infection following a needlestick from an
HBV carrier ranges from 6% to 30% ... , far in excess of the risk of
HTLV-III/LAV infection following a needlestick involving a source patient infected with HTLV-III/LAV, which is less than 1%.
Id. at 683.
To study whether HIV is transmitted in ways which are presently not known,
researchers have monitored the incidence of infection among health care workers
who have regular, close contact with HIV-infected persons. Commenting on transmission of HIV among health care workers, the Surgeon General's Report stated:
About 2,500 health workers who were caring for AIDS patients when
they were sickest have been carefully studied and tested for infection
with the AIDS virus. These doctors, nurses and other health care givers
have been exposed to the AIDS patients blood, stool, and other body
fluids. Approximately 750 of these health care workers reported possible additional exposure by direct contact with a patient's body fluid
through spills or being accidentally stuck with a needle. Upon testing
these 750, only 3 who had accidentally stuck themselves with a needle
had a positive antibody test for exposure to the AIDS virus. Because
health workers had much more contact with patients and their body
fluids than would be expected from common everyday contact, it is clear
that the AIDS virus is not transmitted by casual contact.
Id. at 13-14. A more recent study of 2,663 health care workers who were either
accidentally stuck by a needle contaminated with blood from an AIDS patient or
who had an open wound or mucous membrane contaminated with blood or body
fluid of an AIDS patient found that only five (or 0.18%) tested positive for AIDS
virus. See Expert Says Health-Care Workers' AIDS Risk Is "Extremely Low," reprinted in
[1987] 216 Daily Lab. Rep. (BNA) A-I I (Nov. 10, 1987).
The Department of Health and Human Services and the Department of Labor

32

SETON HALL LAW REVIEW

[Vol. 19:23

tivities.3 4 Despite these facts, HIV infection is widely misunderstood and authorities have recognized the need to educate the
public on numerous truths and falsehoods. 5
The most common way to determine whether one has been
infected with HIV is to perform a blood test for HIV antibodies,
the presence of which indicates previous exposure.3 6 The Surgeon General estimates that approximately 1.5 million people in
the United States have been infected with the AIDS virus." Of
these, the majority are presently asymptomaticY 8 As of this writing, nearly 75,000 persons have been diagnosed with AIDS, and
more than one half of these individuals have died." ° Because
there is no cure for AIDS, "the others are expected to also eventually die from their disease." 40
III.

EARLY LEGISLATIVE AND REGULATORY HISTORY
OF SECTION

504

The Vocational Rehabilitation Act of 1973 (the Act) reprehave jointly issued guidelines for health-care employers to reduce even the minor
incidence of viral transmission among health workers. See Departments of Labor
and Health and Human Services, Protection Against OccupationalExposure to Hepatitis B
Virus (HBV) and Human Immunodeficiency Virus (HIV), 44 CDC: MORBIDITY & MORTALITY WEEKLY REP. 211 (Oct. 30, 1987), reprinted in 9A FAIR EMP. MAN. (BNA) 3101
(Supp. Nov. 1987) [hereinafter HHS PROTECTION]. The federal notice was
prompted by failure of health-care employers to comply voluntarily with CDC
guidelines which have been published on several occasions between 1985 and the
date of the federal guidelines. Id. With respect to transmission of HIV among
workers outside the health-care setting, this report concludes that there is no
known risk in settings such as offices, schools, factories or construction sites. HHS
GUIDELINES, supra, at 688, 9A FAIR EMP. MAN. (BNA) at 3210. See generally Friedland
& Klein, Transmission of Human Immunodeficiency Virus, 317 NEW ENG. J. MED. 1125
(1987).
34 See SURGEON GENERAL'S REPORT, supra note 18, at 17-21.
35 See United States Office of Personnel Management, Guidelinesfor Federal Employers (Mar. 24, 1988), reprinted in [1988] 56 Daily Lab. Rep. (BNA) A-10 (Mar. 23,
1988). A recent study of corporate policies regarding HIV infection recommends
that AIDS education be a key element in any policy strategy development. See CORPORATE AMERICA RESPONDS,

supra note 5, at 6, 8-11. The report emphasizes the

employer's need to "[m]inimize fear and hysteria
"[pirevent spread of the disease." Id. at 9.
36 SURGEON GENERAL'S REPORT,
37

Id. at 12.

38

Id.

among co-workers"

and

supra note 18, at 10.

Centers for Disease Control, AIDS Weekly Surveillance Report-United States,
Nov. 11, 1988. The New Jersey Department of Health reported 4,764 AIDS cases
in New Jersey as of July 31, 1988. New Jersey Dep't of Health, AIDS Cases, State of
New Jersey, as ofjuly 31, 1988. Of these, 1,507 cases have been added since January
1, 1988, continuing a trend of dramatic increase. Essex County has the state's highest concentration of AIDS cases, with 1,523 counted as of the July 31st report. Id.
40 See SURGEON GENERAL'S REPORT, supra note 18, at 12.
39
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sents a broad-based legislative effort to enable handicapped persons to achieve full productive capability, to foster self-sufficiency
and independence, and to integrate them into the community. 4 '
The Senate committee and individual legislators primarily responsible for enactment of the statute identified two particular
problems which hindered the handicapped. First, handicapped
persons were isolated because of lack of access to adequate education. 4 2 Second, handicapped persons were largely unemployed
or underemployed.4 " With respect to unemployment, Congress
recognized that discrimination, not lack of training, was preventing many handicapped persons from securing employment.4 4
To remedy these inequities, section 503 of the Act requires
most federal contractors to take affirmative action to employ
handicapped persons.4 5 Section 504 further prohibits recipients
of federal assistance from discriminating against any "otherwise
41 See S. REP. No. 1135, 92d Cong., 2d Sess. 3 (1972); S. REP. No. 318, 93d
Cong., 1st Sess. 18, 51 (1973), reprinted in 1973 U.S. CODE CONG. & ADMIN. NEWS
2119, 2123; S. REP. No. 1297, 93d Cong., 2d Sess. 38 (1974), reprinted in 1974 U.S.
CODE CONG. & ADMIN. NEWS 6373, 6388-89. See also Note, Accommodating the Handicapped: RehabilitatingSection 504 After Southeastern, 80 COLUM. L. REV. 171, 172-76
(1980) (authored by Donald J. Olenick) (discussing legislative history of section
504).
42 "Without adequate education, individuals with handicaps are doomed to a
continued life as second class citizens. Today our country is only educating 40% of
those individuals with handicaps. Sixty percent of these individuals are receiving a
substandard education." S. REP. No. 1297, supra note 41, at 57, 1974 U.S. CODE
CONG. & ADMIN. NEWS at 6407. For a history of education of the handicapped, see
Burgdorf & Burgdorf, A History of Unequal Treatment: The Qualificationsof Handicapped
Persons as a "Suspect Class" Under the Equal Protection Clause, 15 SANTA CLARA LAW. 855,
870 (1975).
43 See S. REP. No. 318, supra note 41, at 12-13; S. REP. No. 1297, supra note 41, at
58, reprinted in 1974 U.S. CODE CONG. & ADMIN. NEWS at 6408; 118 CONG. REC.
3320-21 (1972) (statement of Sen. Williams). Indeed, commentators had noted
long before enactment of the Rehabilitation Act that lack of education and job skills
prevent rehabilitation to independence. See tenBroek & Matson, The Disabled and the
Law of Welfare, 54 CALIF. L. REV. 809, 810 (1966).
44 Senator Taft observed:
Too many handicapped Americans are not served at all, too many lack
jobs, and too many are underemployed-utilized in capacities well below the levels of their training, education, and ability.
If we are to assure that all handicapped persons may participate
fully in the rewards made possible by the vocational rehabilitation program, we must devote more of our energy toward the elimination of the
most disgraceful barrier of all-discrimination.
119 CONG. REC. 24,587 (1973) (statement of Sen. Taft). See also S. REP. No. 1297,
supra note 41, at 38-39, reprintedin 1974 U.S. CODE CONG. & ADMIN. NEWS at 638890.
45 29 U.S.C. § 793 (1982).
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qualified individual[s] with handicaps." 46 The act also empowered the Department of Health, Education and Welfare (HEW),
now the Department of Health and Human Services (HHS), to
47
promulgate regulations implementing its various provisions.
Underlying these provisions is the assumption that, in the long
run, "it is less expensive to educate and employ the handicapped
than to institutionalize
them or to provide them with public
48
assistance."

Congress patterned the language of section 504 after title VI
of the Civil Rights Act of 1964. 49 Indeed, "[t]he handicapped
suffer from discrimination because, like blacks, they have been
stigmatized as a class that lacks the capability of fully participating in the community.

' 50

With this in mind, the language and

history of section 504 reflect Congress' desire "to remedy discrimination against the
handicapped by providing a guarantee of
5
equal opportunity."

1

As originally enacted in 1973, the definition of "handicapped individual" contained in section 7(6) of the Act reflected
the statute's focus on vocational rehabilitation.52 As such, the
46

See supra note 2.

47 See supra note 2.
48 Note, supra note 41, at 174 (citing H. R. REP. No. 1149, 95th Cong., 2d Sess. 9
(1978); S. REP. No. 1135, 92d Cong., 2d Sess. 12 (1972); 119 CONG. REC. 24,586
(1973) (statement of Sen. Cranston)).
49 Compare 29 U.S.C. § 794 (1982) with 42 U.S.C. 2000d (1982). See Arline, 107 S.
Ct. at 1126 & n.2 (citing S. REP. No. 1297, 93d Cong., 2d Sess. 39-40, reprinted in
1974 U.S. CODE CONG. & ADMIN. NEWS 6373). See also Note, supra note 41, at 17475 & n.21 (citations omitted).
50 Note, supra note 41, at 174 & n.18 (citing S. REP. No. 319, 93d Cong., 1st
Sess. 7-8 (1973) ("[T]he American people are simply unfamiliar with and insensitive to difficulties confronted by handicapped individuals and lack adequate knowledge about their potential for contribution to society.")).
51 Note, supra note 41, at 175 & n.20 (citations omitted). As evidence of this
intent, see 118 CONG. REC. 3320 (1972). Sen. Humphrey stated that: "The handicapped live among us. They have the same hopes, the same fears, and the same
ambitions as the rest of us ....
In their quest to achieve the benefits of our society,
they want no more than equality of opportunity." Id. (emphasis added). See also Rehabilitation, Comprehensive Services, and Developmental Disabilities Amendments
of 1978, Pub. L. No. 95-602, § 122(a)(1), 92 Stat. 2984 (1978) (codified at 29
U.S.C. § 702 (1982)). This section states that the purpose of the 1978 amendments
to the Rehabilitation Act was "to develop and implement, through research, training, services, and the guarantee of equal opportunity, comprehensive and coordinated programs of vocational rehabilitation and independent living." Id.
52 Arline, 107 S. Ct. at 1126 n.3 (citing S. REP. No. 1297, 93d Cong., 2d Sess. 3738 (1974), reprintedin 1974 U.S. CODE CONG. & ADMIN. NEWs 6373, 6388). In 1986,
Congress changed the term "handicapped individual" to "individual with handicaps." See Rehabilitation Act Amendments of 1986, Pub. L. 99-506, § 103(d)(2)(B),
100 Stat. 1807, 1810 (1986). "This change was suggested by persons representing
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1973 definition embraced only persons whose "physical or
mental disability ... constitutes or results in a substantial handicap to employment," or who could be expected to benefit from
the vocational rehabilitation services provided under other sections of the statute. 5 3 The HEW regulations promulgated under
this definition were similarly limited.5 4
In 1974, upon review of the initial HEW regulations, the
Senate Committee on Labor and Public Welfare and the House
Committee on Labor and Education determined that "certain
clarifying and perfecting changes in the Act would be required in
order to permit the full implementation of Congressional intent." 5 5 One such change was to expand the definition of "handicapped individual," which a Senate report stated "ha[d]
prove[d] . . .troublesome . . .because of its orientation toward
employment and its relation to vocational rehabilitation services." 5 6 Significantly broader in scope, the amended definition of
individuals with disabilities who testified before the Subcommittee [on Select Education of the Committee on Education and Labor] that by retaining the adjective
'handicapped' before the noun 'person' the legislation might be inadvertently adding to the stereotype that persons with handicaps are less worthy." H. REP. No.
571, 99th Cong,, 2d Sess. 17, reprinted in 1986 U.S. CODE CONG. & ADMIN. NEWS
3471, 3487.
53 Pub. L. No. 93-112, § 7(6), 87 Stat. 355, 371 (1973) (codified as amended at
29 U.S.C. § 706 (7)(B) (1982)). See Arline, 107 S. Ct. at 1126 n.3.
54 See 45 C.F.R. § 401.1(i)(l)-(2) (1973). The 1973 regulations provided in pertinent part:
(1) "Handicapped individual" means any individual who has a physical
or mental disability and a substantial handicap to employment, which is
of such a nature that vocational rehabilitation services (paragraph (z)(1)
of this section) may reasonably be expected to render him fit to engage
in a gainful occupation, including a gainful occupation which is more
consistent with his capacities and abilities.
(2) "Handicapped individual" also means any individual who has a
physical or mental disability and a substantial handicap to employment
for whom vocational rehabilitation services (paragraph (z)(2) of this section) are necessary for the purpose of extended evaluation to determine
rehabilitation potential.
Id.
55 S.REP. No. 1297, supra note 41, at 26, 1974 U.S. CODE CONG. & ADMIN. NEWS
at 6376-77.
56 Id. at 37, 1974 U.S. CODE CONG. & ADMIN. NEWS at 6388. The report
declared:
It was clearly the intent of the Congress in adopting section 503 (affirmative action) and section 504 (nondiscrimination) that the term "handicapped individual" in those sections was not to be narrowly limited to
employment (in the case of section 504), nor to the individual's potential benefit from vocational rehabilitation services . .. (inthe case of
both sections 503 and 504) of the Act.
[A] test of discrimination against a handicapped individual
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"handicapped individual" included "any person who (i) has a
physical or mental impairment which substantially limits one or
more of such person's major life activities, (ii) has a record of
such an impairment, or (iii) is regarded as having such an impairment." 57 The Supreme Court has described the amended definition as "refiect[ing] Congress' concern with protecting the
handicapped against discrimination stemming not only from simple prejudice, but from 'archaic attitudes and laws' and from 'the
fact that the American people are simply unfamiliar with and insensitive to the difficulties confront[ing] individuals with
handicaps.' "58
Implementing the new definition, in 1977 HEW revised its
regulations under section 504,59 the provisions of which remain
in force today under the aegis of the Department of Health and
Human Services. In contrast to the vocational focus of the 1973
under section 504 should not be couched either in terms of whether
such individual's disability is a handicap to employment, or whether
such individual can reasonably be expected to benefit, in terms of employment, from vocational rehabilitation services. Such a test is irrelevant to the many forms of potential discrimination covered by section
504.
Id.
57 29 U.S.C. § 706(7)(B) (1982). Elaborating on the specific intent of each component of the amended definition, the Senate report stated:
Clause (A) in the new definition eliminates any reference to employment and makes the definition applicable to the provision of Federally-assisted services and programs. Clause (B) is intended to make
clearer that the coverage of sections 503 and 504 extends to persons
who have recovered-in whole or in part-from a handicapping condition, such as a mental or neurological illness, a heart attack, or cancer
and to persons who were classified as handicapped (for example, as
mentally ill or mentally retarded) but who may be discriminated against
or otherwise be in need of the protection of section 503 and 504.
Clause (C) in the new definition clarifies the intention to include
those persons who are discriminated against on the basis of handicap,
whether or not they are in fact handicapped, just as title VI of the Civil
Rights Act of 1964 prohibits discrimination on the ground of race,
whether or not the person discriminated against is in fact a member of a
racial minority. This subsection includes within the protections of sections 503 and 504 those persons who do not in fact have the condition
which they are perceived as having, as well as those persons whose
mental or physical condition does not substantially limit their life activities and who thus are not technically within clause (A) in the new definition. Members of both of these groups may be subjected to
discrimination on the basis of their being regarded as handicapped.
S. REP. No. 1297, supra note 41, at 38-39, 1974 U.S. CODE CONG. & ADMIN. NEWS at
6389-90.
58 Arline, 107 S.Ct. at 1126 (quoting S. REP. No. 1297, 93d Cong., 2d Sess. 50,
reprinted in 1974 U.S. CONG. CODE & ADMIN. NEWS 6373, 6400).
59 See 45 C.F.R. § 84.3 (1974).
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regulations, the current regulations define "physical or mental
impairment" as
(A) any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems: neurological; musculoskeletal; special
sense organs; respiratory, including speech organs; cardiovascular; reproductive, digestive, genito-urinary; hemic and lymphatic; skin; and endocrine; or (B) any mental or psychological
disorder, such as mental retardation, organic brain syndrome,
emotional or mental illness, and specific learning disabilities.6"
The regulations further define "major life activities" by means of an
illustrative list which includes "functions such as caring for one's
self, performing manual tasks, walking, seeing, hearing, speaking,
breathing, learning, and working."'" Finally, after explaining the
term "has a history of such impairment, "62 the regulations define
"is regarded as having an impairment" with the broadest strokes of
all:
"Is regarded as having an impairment" means (A) has a physical or mental impairment that does not substantially limit major life activities but that is treated by a recipient as
constituting such a limitation; (B) has a physical or mental impairment that substantially limits major life activities only as a
result of the attitudes of others toward such impairment; or
(C) has none of the impairments defined in paragraph (j)(2)(i)
63
of this section but is treated as having such an impairment.
The amended regulations thus extend the protections of section
504 not only to those who actually suffer from mental or physical
impairment, but also to those who are effectively handicapped by
irrational prejudice, whether self-imposed or external. In this regard, the current regulations protect handicapped persons in the
most expansive of terms.

IV.

HIV

INFECTION

As A

HANDICAP BEFORE ARLLNE

As early as 1983, pro bono groups in urban centers around
the country advocated that AIDS constitutes a handicap for purposes of section 504 and that discrimination against persons with
60

45 C.F.R. § 84.3(j)(2)(i) (1987).

61 Id. § 84.3(j)(2)(ii).
62 See id. § 84.3(j)(2)(iii).

This subsection provides: " 'Has a record of such im-

pairment' means has a history of, or has been misclassified as having, a mental or
physical impairment that substantially limits one or more major life activities." Id.
63

Id. § 84.3(j)(2)(iv).
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AIDS should be illegal for employers affected by that statute.'
Expressing this position in an academic forum, Professor Arthur
S. Leonard of New York Law School authored a seminal law review article in 1985 on employment discrimination against HIVinfected persons.6 5 While it focused primarily on state law remedies,6 6 Professor Leonard's article also took the position that a
person with AIDS was a handicapped individual for purposes of
section 504.67
Professor Leonard wrote that AIDS appeared to fall within
the "impairment of major life function" category in the statutory
definition "because the ability to fight infection and preserve
health is logically a 'major life function,' albeit less visible than
walking, talking, or lifting." 6 8 Professor Leonard also suggested
that statutory language regarding persons "with a record of disability" or "who are regarded as having a disability" might afford
additional protection to HIV-infected persons as well as those in
publicly identified "risk groups" who were not actually infected.6 9 As long as an individual is able "to meet the bona fide
physical requirements of a job," Professor Leonard maintained,
discrimination against HIV-infected persons should be illegal for
employers to whom section 504 applies. 70 With respect to discrimination against someone in a publicly perceived risk group,
Professor Leonard also asserted, "that person should be statutorily protected because the motivation of the employer is the same
...as that expressly condemned by the statute: animus against a
class of individuals which unfairly ignores their individual qualifications and is based on prejudicial beliefs about the class." 7 '
Pro bono groups and commentators were encouraged in
1985 when Todd Shuttleworth, a man diagnosed with AIDS, ad64 Telephone Interview with Arthur S. Leonard, Professor, New York Law
School (Apr. 13, 1988). See also Approach To Victims of AIDS Becoming Discrimination
Issue, reprinted in [1985] 57 Daily Lab. Rep. (BNA) CC-I (Mar. 25, 1985).
65 Leonard, supra note 5, at 681-703. Professor Leonard participated in an AIDS
discrimination case involving the New York City Human Rights Commission and
the Office of Federal Compliance Programs. Id. at 683 n.9.
66 At the time Professor Leonard wrote, forty-two states and the District of Columbia had enacted legislation prohibiting AIDS based employment discrimination
generally, and another five states prohibited such discrimination in the public sector. Id. at 690. State laws pertaining to employment discrimination are collected in
8A FAIR EMPL. PRAC. MAN. at 3.
67 Leonard, supra note 5, at 691.
68

Id.

Id.
Id. at 695.
71 Id. at 696.
69
70
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vanced a successful claim for AIDS-based employment discrimination before the Florida Commission on Human Relations.7 2 In
a watershed decision, the Florida agency ruled that AIDS is a
handicap and that discharging an HIV-infected employee was unlawful.7 3 Following the agency proceeding, Shuttleworth
brought an action in federal court alleging violation of section
504.TM After the district court denied its motion to dismiss, the
county settled out-of-court, agreeing to rehire Shuttleworth and
to pay him $196,000 in damages.75
On June 23rd, 1986, however, the DOJ issued a lengthy
memorandum 76 which called into question whether courts would
follow Shuttleworth. The memorandum reached the counterintuitive conclusion that although the debilitating effects of AIDS
might constitute a handicap, "an individual's (real or perceived)
ability to transmit the disease to others is not ... and, therefore,
. . . discrimination on this basis does not fall within section
504." 77
Reviewing recent epidemiological research, the DOJ memorandum initially referred to scientific evidence indicating that
AIDS is not spread through casual contact. 78 The DOJ pointed
out, however, that research has failed to prove with certainty that
72 See Shuttleworth v. Broward County, 639 F. Supp. 654 (S.D. Fla. 1986). Mr.
Shuttleworth based his administrative claim on FLA. STAT. ANN. § 760.10(1)(a)
(West 1983). Id. at 656. See also Dismissal of Employee With AIDS Is Handicap Bias,
Agency Holds, 23 Gov'T EMP. REL. REP. 1793 (Dec. 30, 1985).
73 Shuttleworth, 639 F. Supp. at 656. The Shuttleworth case involved a policy analyst for the Broward County Office of Budget and Management Policy who was
discharged in September 1984, when his employer discovered he had AIDS. Id.
The county did not deny that it had fired Shuttleworth because of his condition,
and asserted that he presented a risk to his co-workers with whom he would come
in contact. Id. Relying in part on a document prepared by the Florida Department
of Health and Rehabilitative Services (HRS), the ruling agency rejected the
county's position. Id.
74 See id. at 654. Mr. Shuttleworth also alleged violations of the due process and
equal protection clauses of both the United States and Florida Constitutions. Id. at
656.
75 Id. The settlement followed a preliminary ruling by the district court denying
the county's motion to dismiss. See id.at 661. The $196,000 payment represented
compensation for back pay, medical expenses, attorney's fees and reinstatement of
health and life insurance. See White Collar Rep. (BNA) No. 60, at 565 (Dec. 10,
1986).
76 See DOJ Opinion, supra note 7, 9A FAIR EMPL. MAN. (BNA) at 3001. The Department of Justice memorandum was written by Assistant Attorney General
Charles J. Cooper to Ronald E. Robertson, general counsel of the Department of
Health and Human Services.
77 Id., 9A FAIR EMPL. MAN. (BNA) at 3001.
78 Id., 9A FAIR EMPL. MAN. (BNA) at 3005.
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transmission of HIV is limited to sexual, intravenous and perinatal modes. 79 Turning to the text of the Act, the DOJ went on
to discuss AIDS in relation to the statutory definition of "handicapped individual. '"80
Examining three categories of HIV-infected persons, 8 ' the
DOJ stated it was clear that an individual with "full blown" AIDS
was "handicapped" because of "the disabling effects of the disease on its victims." '8 2 The DOJ made a fundamental distinction,
however, between the effects of AIDS and contagiousness.8 3 Following the DOJ's tortuous logic, the Agency hypothesized an individual infected with the AIDS virus can be "personally immune
to the disease." 84 The DOJ posited that such a person could not
be considered handicapped under any statutory definition.8 5
Based on its hypothetical, the DOJ reasoned further that if the
ability to transmit HIV is not a handicap in an immune carrier,
then "there is no basis for reaching a different conclusion with
respect to communicability when the person carrying the disease
79 In support of this proposition, the DOJ cited a quotation in a New York Times
article by attorney Alan Dershowitz on the subject of testimony from scientific experts. Id., 9A FAIR EMPL. MAN. at 3006 (citing Dershowitz, Emphasize Scientific Information, N.Y. Times, Mar. 18, 1986, at A27, col. 2). In particular, the DOJ cited a
statement by Professor Haseltine: "Anyone who tells you categorically that AIDS is
not contracted by saliva is not telling you the truth.... There are sure to be cases
...of proved transmission through casual contact." Id.
80 Id., 9A FAIR EMPL. MAN. (BNA) at 3011.
81 The most recent research divides AIDS infected persons into four groups, not
three. See supra notes 24-28 and accompanying text. Critics of the DOJ position
cite the memorandum's reference to three categories as evidence that the memorandum is not based on the most current data. See Brief For DARE, supra note 12,
at 12 & n.16.
82 DOJ Opinion, supra note 7, 9A FAIR EMPL. MAN. (BNA) at 3011. The DOJ
reasoned that, in its most debilitating form, AIDS is a "'physiological disorder or
condition' [which affects] the 'hemic and lymphatic' systems and possibly . . .the
brain and central nervous system as well." Id. (citing 45 C.F.R. § 84.3(j)(2)(i)
(1987)). Moreover, the DOJ stated that this disorder "substantially limits the major
life activity of resisting disabling and ultimately fatal diseases and may directly
cause brain damage and disorders." Id.
83 See id., 9A FAIR EMPL. MAN. (BNA) at 3011-20.
84 Id., 9A FAIR EMPL. MAN. (BNA) at 3012.
85 Id. Suffering no symptoms, the DOJ reasoned, the "immune carrier" did not
have an "impairment" which substantially limits any major life activity. Id., 9A FAIR
EMPL. MAN. (BNA) at 3014 (citing 29 U.S.C. § 706(7)(B)(i) (1982)). The DOJ further asserted that because such a person was not impaired, they could not have a
record of impairment. Id., 9A FAIR EMPL. MAN. (BNA) at 3013 (citing 29 U.S.C.
§ 706(7)(B) (1982)). Finally, this hypothetical person could not be "regarded as
having a handicap" according to the DOJ because "the perceived condition, even if
actual, [would not be] an impairment within the meaning of the statute." Id. (citing 29 U.S.C. § 706(7)(B)(iii) (1982)).
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is not immune and in fact suffers from its disabling effects." 8 6
Regarding individuals with ARC, the DOJ stated that such
persons would have to be evaluated on a case-by-case basis to
determine whether the physical effects of their disease rose to the
level of a "physical impairment" which "substantially limits one
or more major life functions." 8 7 If so, the DOJ maintained, those
individuals would be protected from discrimination based on
those physical effects. 88 If not, as with "full blown" patients, contagiousness alone would not constitute a handicap.8 9 As to
asymptomatic carriers, the DOJ recalled "the hypothetical immune carrier previously discussed" 90 and maintained that such
persons would not be considered handicapped merely because
they might transmit HIV to others. 9
Based on this statutory interpretation, the DOJ asserted that
an employer would violate section 504 only by discriminating
against someone based solely on his handicap.9 2 Because contagiousness is not a handicap, the DOJ reasoned that discrimination based on fear of contagion would not violate section 504. 9"
The key inquiry, the DOJ asserted, is whether alleged discrimination is based on the physical symptoms of AIDS.9 4 According to
the DOJ, employers "[would not be] prohibited by section 504
from making incorrect, and even irrational, decisions so long as
their decisions are not based on handicap." 9 5 No court has been
persuaded by this reasoning.
In Thomas v. Atascadero Unified School District,9 6 for example,
the United States District Court for the Central District of California granted a preliminary injunction prohibiting a school district from excluding Ryan Thomas, a child with AIDS, from
attending kindergarten classes, despite the child's involvement in
86 Id., 9A FAIR EMPL. MAN. (BNA) at 3013-14.
87 Id., 9A FAIR EMPL. MAN. (BNA) at 3014 (citing 29 U.S.C. § 706(7)(B)(i)

(1982)).
88 Id.
89 Id.
90 Id.
91 See id., 9A FAIR EMPL. MAN. (BNA) at 3016-17.
92 See id., 9A FAIR EMPL. MAN. (BNA) at 3014.
93 Id. (citing 29 U.S.C. § 706(7)(B) (1982)). The DOJ stated: "It may be that the
presence of the virus in the body of such a person portends that AIDS or ARC will
eventually develop, but until that occurs it cannot be said that the individual has an
impairment that substantially limits any major life activity." Id. (citing 29 U.S.C.
§ 706(7)(B) (1982)) (footnote omitted).

94 Id.(citing 29 U.S.C. § 706(7)(B) (1982)).
95 Id., 9A FAIR EMPL. MAN. (BNA) at 3016 (footnote omitted).

96 662 F. Supp. 376 (C.D. Cal. 1987).
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a biting incident.97 Without reference to the DOJ opinion, the
court concluded that the child was a "handicapped individual"
within the meaning of section 504.98 The court further determined that young Ryan was "otherwise qualified" and the school
district had not complied with applicable HHS regulations regarding treatment of handicapped children in schools.99 With
these facts in mind, the court concluded, among other things,
that the suit demonstrated a strong likelihood of success on the
merits and granted preliminary injunctive relief.'0 0
V.

ARLINE AND CONTAGIOUS DISEASE AS A HANDICAP

In Arline, the Supreme Court expressly rejected the DOJ position on construction of section 504.10 The Arline Court held
that an individual afflicted with a contagious disease, in that case
tuberculosis, was a "handicapped individual" within the meaning
of section 504.102

Ms. Gene Arline, an elementary school teacher, had been
discharged in 1979 as a result of her third tuberculosis relapse
within a two-year period.'0 3 After she had unsuccessfully exhausted available state administrative procedures, she commenced an action in the United States District Court for the
Middle District of Florida alleging that conduct of the School
97 Id. at 383. In Thomas, the parents of Ryan Thomas, a five-year-old boy
brought suit to enjoin a local school district from preventing their child from attending regular kindergarten classes. Id. at 379. The child had become infected
with AIDS as a result of a contaminated blood transfusion at a nearby hospital. Id.
Shortly after the school year began, young Ryan was involved in a "skirmish" with
another child and bit the other child's pant leg. Id. at 380. The other child's skin

was not broken. Id. After a psychological evaluation determined that Ryan might
exhibit "aggressive" behavior at any time, the school board recommended that

Ryan should be kept out of class. Id. at 381.
98 See id. (citing District 27 School Bd, v. Board of Educ., 130 Misc. 2d 398, 502
N.Y.S.2d 325 (1986)).
99 Id. at 382 (citing 45 C.F.R. § 88.4(b) (1987)).
100 See id. The Thomas court stated:
The overwhelming weight of medical evidence is that the AIDS virus is
not transmitted by human bites, even bites that break the skin. Based
upon the abundant medical and scientific evidence before the Court,
Ryan poses no risk of harm to his classmates and teachers. Any theoretical risk of transmission of the AIDS virus by Ryan in connection with his
attendance in regular kindergarten classes is so remote that it cannot
form the basis for any exclusionary action by the school district.
Id. at 380. Following entry of the preliminary injunction, the parties stipulated to

entry of a permanent injunction.
101 See Arline, 107 S. Ct. at 1128-30.

102 Id. at 1130.
103 Id. at 1125.
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Board of Nassau County violated section 504.104 Although the
district court determined that Ms. Arline had been terminated
because of her tuberculosis, the court stated it was "difficult...
to conceive that Congress intended contagious diseases to be included within the definition of a handicapped person. '"105 The
district court further ruled that even if her disease were a handicap, Ms. Arline was not "otherwise qualified" to teach elementary school.' °6 The United States Court of Appeals for the
Eleventh Circuit reversed, holding that people suffering from
contagious diseases are "handicapped individuals" for purposes
of section 504.107 The Supreme Court granted certiorari' 0 8 0 9and
subsequently affirmed the decision of the Eleventh Circuit.
A seven-Justice majority of the Court began its opinion by
reviewing the legislative history relating to the 1974 amendment
of section 504. The Court concluded that Congress intended
persons afflicted with contagious diseases to be included within
the expanded definition of "handicapped individual." 1 " 0 Justice
Brennan, writing for the majority, maintained that
the amended definition reflected Congress' concern with protecting the handicapped against discrimination stemming not
only from simple prejudice, but from "archaic attitudes and
laws" and from "the fact that the American people are simply
unfamiliar with and insensitive to the difficulties confront[ing]
individuals with handicaps." To combat the effects of erroneous but prevalent perceptions about the handicapped, Congress expanded the definition of "handicapped individual" so
as to preclude discrimination against "[a] person who has a
record of, or is regarded as having an impairment [but who]
may at present have no actual incapacity at all."'''
The Court then reviewed Ms. Arline's personal circumstances.
The Court noted that physicians had testified that the tuberculosis
104
105

106

Id.
Id.
Id.

Arline v. School Bd., 772 F.2d 759 (1985), aff'd, 107 S. Ct. 1123 (1987).
School Bd. v. Arline, 106 S. Ct. 1633 (1986).
Arline, 107 S. Ct. at 1126.
1lO Id. at 1127. Significantly, the Court relied on the definition of "handicapped
individual" contained in HHS regulations implementing section 504 as well as the
statutory definition itself. Id. (citing 45 C.F.R. § 84.3(j)(2)(i) - (iv) (1985)). The
Court noted that "these regulations were drafted with the oversight and approval
of Congress." Id. (citing Consolidated Rail Corp. v. Darrone, 465 U.S. 624, 634-35
& nn.14-16 (1984)).
111 Id. at 1126-27 (quoting Southeastern Community College v. Davis, 442 U.S.
397, 405-06 n.6 (1979)).
107
108
109
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affected her respiratory system, causing her to have a physical impairment." 12 In addition, the Court stated that Ms. Arline's hospitalization in 1957 sufficed to establish she had a "record of
13
impairment" under the statutory definition."
Echoing the position first expressed in the DOJ memorandum,
the school board argued that it had not dismissed Ms. Arline because of her diminished physical capabilities but because of fear of
contagion. 1 4 For this reason, the school board maintained that Ms.
Arline was not terminated "solely" because of her handicap. " 5 The
Court, however, rejected the relevance of this distinction:
We do not agree with petitioners that, in defining a handicapped individual under § 504, the contagious effects of a disease can be meaningfully distinguished from the disease's
physical effects on a claimant in a case such as this. .

.

. It

would be unfair to allow an employer to seize upon the distinction between the effects of a disease on others and the effects of a disease on a patient and use that distinction to justify
discriminatory treatment.
Allowing discrimination based on the contagious effects
of a physical impairment would be inconsistent with the basic
purpose of § 504, which is to ensure that handicapped individuals are not denied jobs or other benefits 6because of the
prejudiced attitudes or ignorance of others."
Although the Court concluded that Ms. Arline was a "handicapped individual" under section 504, the Court emphasized that
she could be protected under section 504 only if she were found to
be "otherwise qualified" for employment.' 17 The Court indicated
that this evaluation would have to be undertaken on an individualized basis, free from "prejudice, stereotypes, or unfounded fear."' "
With respect to contagious disease, the factors a court should examine include:
facts, based upon reasonable medical judgments given the
state of medical knowledge, about (a) the nature of the risk
112

Id. at 1127. In particular, the Court noted that Ms. Arline suffered from a

"physiological disorder or condition ... affecting [her] . . . respiratory [system]."
Id. (quoting 45 C.F.R. § 84.3(j)(2)(i) (1985)).
113 Id. (citing 29 U.S.C. § 706(7)(B)(ii) (1982)).
'14

Id. at 1128 (citing Brief for Petitioners at 15, School Bd. v. Arline, 107 S. Ct.

1123 (No. 85-1277) (1987)).
115 See id. at 1128 n.6.
116

Id. at 1128-29 (footnote omitted).

''7
118

See id. at 1130-32.
Id. at 1131.
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(how the disease is transmitted), (b) the duration of the risk
(how long is the carrier infectious), (c) the severity of the risk
(what is the potential harm to third parties) and (d) the
probabilities the disease will be transmitted and will cause varying degrees of harm.' 19
The fundamental inquiry in the employment context is whether a
person is capable of performing the "essential functions" of a position in question.' 20
The majority further required that even where a court finds that
a "handicapped individual" is unable to perform the "essential
functions" of a job, the court should inquire "whether any 'reasonable accommodation' by the employer would enable the handicapped person to perform those functions."' 2 1 In this regard, the
Court cautioned that such an accommodation would not be reasonable "if it either imposes 'undue financial and administrative burdens' on [an employer] . . .or requires 'a fundamental alteration in

the nature of [the] program.' "122
While the Arline Court expressly declined to rule on whether
infection with HIV might constitute a handicap for purposes of section 504,123 pro bono groups and commentators applauded the decision. 124 First, Arline soundly rejected the DOJ's limited
interpretation of section 504. Second, the Court did not "show any
disposition to strike down HHS regulations." ' 1 25 In this regard, the
Court reaffirmed its position that HHS regulations provide a useful
and illuminating tool for interpreting section 504.
VI.

THE CHALK DECISION AND OTHER SIGNIFICANT
RECENT DEVELOPMENTS

One question which remained open after Arline was whether
119 Id. at 1131 (quoting Brief for American Medical Association as Amicus Curiae
at 19, School Bd. v. Arline, 107 S. Ct. 1123 (No. 85-1127) (1987)).
120 Id. at 1131 n.17 (citing 45 C.F.R. § 84.3(k) (1985)).
121 Id.
122

Id. (quoting Southeastern Community College v. Davis, 442 U.S. 397, 412

(1979)).
123 See id. at 1128 n.7. The Arline Court stated:
This case does not present, and we therefore do not reach, the questions whether a carrier of a contagious disease such as AIDS could be
considered to have a physical impairment, or whether such a person
could be considered, solely on the basis of contagiousness, a handicapped person as defined by the Act.
Id.
124 See Legal Authorities and Legislators Hail AIDS Ruling as Setback ForJustice Department, reprinted in [1987] 41 Daily Lab. Rep. (BNA) at A-3 (Mar. 4, 1987).
125

Id. (quoting statement of Arthur S. Leonard).
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a person with AIDS, if that person is considered a "handicapped
individual," may also be "otherwise qualified" for employment.
A recent decision of the Ninth Circuit Court of Appeals, Chalk v.
United States District Court, 126 appears to have resolved this question. In Chalk, the Ninth Circuit ruled that a district court had
abused its discretion in denying injunctive relief to a school
teacher who had been excluded from classroom duties because
he was diagnosed with AIDS.' 27 In reaching its decision, the
court also ruled that, given the state of current scientific research,
the teacher had shown probable success on the merits of his
claim that a person with AIDS may be "otherwise qualified" for
purposes of section 504.128
Vincent Chalk was a certified teacher of hearing-impaired
students in Orange County, California. 129 In February 1987,
Chalk was hospitalized with pneumocystis carnii pneumonia and
physicians diagnosed him as having AIDS.' 30 Mr. Chalk was released after eight weeks of treatment and recuperation.' 3 ' When
he returned to work, however, the Orange County Department of
Education placed Mr. Chalk on administrative leave and eventually decided not to permit Mr. Chalk to resume normal classroom
duties. 3 2133Instead, the department offered him an administrative
position.
Mr. Chalk refused the department's offer and brought suit in
the United States District Court for the Central District of California seeking a preliminary and permanent injunction to prevent the department from excluding him from normal classroom
duties. 134 On September 8, 1987, the district court denied Mr.
Chalk's motion for a preliminary injunction to reinstate him
pending trial. 135 The Ninth Circuit then denied Mr. Chalk's
emergency petition for a writ of mandamus, but granted his alternative motion for an expedited appeal. 136 The Ninth Circuit subsequently reversed the district court in a brief order on
November 18, 1987, and issued a second opinion on February
126
127
128
129

130
131
132

133
134
135
136

See
Id.
I'd.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

Chalk v. United States Dist. Court, 840 F.2d 701 (9th Cir. 1988).
at 704.
at 704-09.
at 703.

at 704.
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13 7
26, 1988, setting forth in full the reasons for its decision.
Reviewing the district court decision, the Ninth Circuit
framed the central issue before it as whether an individual with a
contagious disease could be "otherwise qualified" within the
meaning of section 504.138 Citing Arline, the Ninth Circuit observed that an individual would not be "otherwise qualified"
under section 504 if he or she "pose[d] a significant risk of communicating an infectious disease to others."' 3 9 Based on this
standard, the Ninth Circuit determined that the lower court erred
in requiring Mr. Chalk to disprove "every theoretical possibility
of harm" with respect to contagiousness. 140

Concluding that Mr. Chalk had demonstrated probable success on the merits, the Ninth Circuit ruled that the district court
had abused its discretion in rejecting "the overwhelming consensus of medical opinion" that HIV infection cannot be transmitted
through casual contact and relying instead on "speculation for
which there was no credible support in the record."' 4 ' The court
bolstered this conclusion by referring to three recent decisions in
which other courts had reached the same opinion on the state of
current HIV research. 42 In addition, the Ninth Circuit determined that the district court's ruling regarding irreparable harm
to Mr. Chalk was clearly erroneous. 43 Finally, the Ninth Circuit
See id.
Id. at 705.
Id. (citing School Bd. v. Arline, 107 S. Ct. 1123, 1131 n.16 (1987)).
Id. at 709.
Id. at 708 (footnote omitted). The Ninth Circuit observed that Chalk submitted in evidence before the district court more than 100 articles and declarations
from five experts on AIDS. Id. at 706. The court also noted that "[n]one of the
identified cases of AIDS in the United States are known or are suspected to have
been transmitted from one child to another in school, day care or foster care settings." Id. (quoting UNITED STATES PUBLIC HEALTH SERVICE, Surgeon General's Report
on Acquired Immune Deficiency Syndrome at 13 (1986)).
The Ninth Circuit remarked that testimony from only one witness rebutted
Chalk's evidence, and that witness conceded his opinion was not based on any specific scientific authority. Id. at 707.
142 Id. at 708 (citing Thomas v. Atascadero Unified School Dist., 662 F. Supp. 376
(C.D. Cal. 1987); Ray v. School Dist., 666 F. Supp. 1524 (M.D. Fla. 1987); District
27 Community School Bd. v. Board of Educ., 130 Misc. 2d 398, 502 N.Y.S.2d 325
(Sup. Ct. 1986)). In each of the three cases cited, these courts concluded that the
risk of transmission of HIV in an elementary school setting was minimal. See id,
143 Id. at 710. The Ninth Circuit determined that Mr. Chalk's non-monetary deprivation was irreparable. Id. at 709 (citing E.E.O.C. v. Chrysler Corp., 546 F. Supp.
54 (E.D. Mich. 1982), aff'd, 733 F.2d 1183 (6th Cir. 1984)). The court noted:
"Here, plaintiff is not claiming future monetary injury; his injury is emotional and
psychological-and immediate. Such an injury cannot be adequately compensated
for by a monetary award after trial." Id. at 710. Reflecting on the nature of Mr.
137
138
139
140
141
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stated that the balance of hardships tipped in favor of Mr.
Chalk.' 4 4 For those reasons, the Ninth Circuit reversed the decision of the district court.' 4 5
Significantly, the Ninth Circuit appeared to assume that after
Arline, an individual with AIDS would be considered a "handicapped individual" for purposes of section 504.146 However, legislative reversal of Arline and Chalk would not have been
inconceivable if Congress were to reject the notion that section
504 protected persons with contagious disease. Any debate over
this question was recently resolved when Congress enacted an
amendment to the statutory definition of "handicapped individual" and effectively codified the Arline Court's interpretation of
section 504.
The revised definition of "individual with handicap" was added as an amendment to the Civil Rights Restoration Act during
Senate debate in early 1988.147 Known as the Harkin/Humphrey
amendment, the revision responded to "the fears of some employers who have misinterpreted the [Arline] decision as requiring them to take unwarranted risks in hiring individuals with
14
contagious diseases or infections."'

1

The history behind the enactment of the revised definition is
interesting. Initially, Senator Humphrey had proposed an
amendment to S.557 which would have reversed Arline by stating
that a person with a contagious disease was not to be considered
an "individual with handicap" for purposes of section 504.149
The Senate Committee on Labor and Human Resources, however, to which the bill had been referred, voted fourteen to two
Chalk's illness, the Ninth Circuit remarked that "[a] delay, even if only a few
months, pending trial represented precious, productive time irretrievably lost to
him." Id.
144 Id. at 710-11. The court reasoned that the minimal risk of any harm to the
school community was "insufficient to outweigh the injury" Mr.Chalk would likely
have suffered. Id.
145
146
147

Id. at 712.

See id. at 704.
See 134 CONG. REC. H571 (daily ed. Mar. 2, 1988) (statement of Rep. Jeffords); 134 CONG. REC. S1738 (daily ed. Mar. 2, 1988) (statement of Sen. Harkin).
The primary purpose of the Civil Rights Restoration Act of 1987 was to overrule
the decision of the United States Supreme Court in Grove City College v. Bell, 465
U.S. 555 (1984). See S. REP. No. 64, 100th Cong., 2d Sess. 27-28, reprintedin 1988
U.S. CODE CONG. & ADMIN. NEWS 29-30 (Supp. 2) [hereinafter SENATE REPORT].
148 134 CONG. REC. H584 (daily ed. Mar. 2, 1988) (statement of Rep. Edwards).
See also 134 CONG. REC. S1738 (daily ed. Mar. 2, 1988) (statement of Sen. Harkin)
(discussing intent of Harkin/Humphrey Amendment to S.557).
149 SENATE REPORT,supra note 147, at. 27-28, reprintedin 1988 U.S. CODE CONG. &
ADMIN. NEWS at 29-30.
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against the amendment in its initial form. The committee reasoned that Senator Humphrey's proposal "represent[ed] a complete retreat from the principles for which section 504 stands:
protection of handicapped individuals from discrimination based
not only on the handicap itself, but from irrational fears and prejudice of others." 50
Subsequently, Senators Harkin and
Humphrey introduced a compromise amendment before the
Senate which was intended to place explicitly in the statutory language how section 504 would apply to persons with contagious
disease but not to alter the principles espoused in Arline.' 5 '
The language of the new statutory definition parallels a 1978
amendment which expanded the definition to include rehabilitated drug addicts and alcoholics.1 52 Like the 1978 amendment,
the statutory language is phrased in the negative, denying the
protection of section 504 to persons with contagious diseases
who pose "a direct threat to the health or safety of individuals or
who . . . [are] unable to perform the duties of the job."' 15 3 Despite this wording, the recent amendment, like the 1978 provision, merely expresses an outer limit of statutory protection for
150 Id. The Senate report also noted that the amendment proposed by Senator
Humphrey would have effected substantive change in the law regarding the handi-

capped without hearings or consideration by the Subcommittee on the Handicapped to the Labor and Resources Committee. Id. at 28, reprinted in 1988 U.S.
CODE CONG. & ADMIN. NEWS at 30.
151 134 CONG. REC. S1738 (daily ed. Mar. 2,
134 CONG. REC. H584 (daily ed. Mar. 2, 1988)

1988) (statement of Sen. Harkin);
(statement of Rep. Edwards). The
Harkin/Humphrey amendment was introduced on January 28, 1988. 134 CONG.
REC. (daily ed. Jan. 28, 1988).
152 134 CONG. REC. S1738 (daily ed. Mar. 2, 1988) (statement of Sen. Harkin).
Compare Act of November 6, 1978, Pub. L. No. 95-602, § 122(a), 92 Stat. 2955,
2984-85 with Civil Rights Restoration Act of 1987, Pub. L. No. 100-259, § 9, 102
Stat. 31 (1988). The recent amendment provides:
For the purpose of sections 503 and 504, as such sections relate to employment, such terms do not include an individual who has a currently
contagious disease or infection and who, by reason of such disease or
infection, would constitute a direct threat to the health or safety of other
individuals or who, by reason of the currently contagious disease or infection, is unable to perform the duties of the job.
102 Stat. at 31. The 1978 amendment stated:
For purposes of sections 503 and 504 as such sections relate to employment, such term does not include any individual who is an alcoholic or
drug abuser whose current use of alcohol or drugs prevents such individual from performing the duties of the job in question or whose employment, by reason of such current alcohol or drug abuse, would
constitute a direct threat to property or the safety of others.
92 Stat. at 2985.
153 Civil Rights Restoration Act of 1987, Pub. L. No. 100-259, § 9, 102 Stat. 31
(1988).
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persons whose infectiousness does not constitute a direct threat
to others. 1 54 That is, the statute outlines when an individual with
a contagious disease, such as HIV infection, would not be considered "otherwise qualified" for employment. Indeed, because
HIV is not transmitted through casual contact, 5 5 someone with
HIV infection would not constitute a threat to others and would
therefore be protected under the recently amended definition.
VII.

PREDICTING THE COURSE OF FUTURE LITIGATION

After Arline and under the current statutory definition, it is
clear that courts should treat an HIV-infected person as an "individual with handicap" for purposes of section 504. In addition,
based on the overwhelming consensus of recent scientific evidence that HIV infection does not pose any threat to co-workers,
courts are likely to find, following Chalk, that HIV-infected persons are "otherwise qualified" for employment.
154 Legislative history makes it abundantly clear that in the Harkin/Humphrey
amendment Congress intended to protect persons with contagious diseases who
are "otherwise qualified" for employment. See 134 CONG. REC. H571 (daily ed.
Mar. 2, 1988) (statement of Rep. Jeffords); 134 CONG. REC. H584 (daily ed. Mar. 2,
1988) (statement of Rep. Edwards); 134 CONG. REC. S 1739 (daily ed. Mar. 2, 1988)
(statement of Sen. Harkin); 134 CONG. REC. S256-57 (daily ed. Jan. 28, 1988)
(statements of Sen. Humphrey). Congressman Edwards stated before the House:
"This amendment therefore places the requirements of current law into statute. It
does so by codifying the 'otherwise qualified' framework for courts to utilize in
these cases.... The framework to be used was explained by the Supreme Court in
[Arline]." 134 CONG. REC. H584 (daily ed. Mar. 2, 1988) (statement of Rep. Edwards).
Discussing the manner in which the Senate arrived at the statutory language,
Senator Harkin explained:
[I]n 1978 the Senate was faced with essentially the same types of unjustified concerns by employers with regard to the hiring or retaining of alcoholics and drug users who could not perform the essential functions
of the job or who posed a threat to others.

.. .[O]ur intent in fashioning the compromise was to parallel the
changes made in 1978....
The stated purpose of the [Harkin/Humphrey] amendment was "to
provide a clarification for otherwise qualified individuals with handicaps
in the employment context." Thus, our intent was to specify-and by so
doing clarify-in statutory language the current law as it applies to people with contagious diseases and infections. If our intent had been to
"modify" or "change" the standards of section 504 as they apply to such
individuals, we would have said so.
134 CONG. REC. S 1739 (daily ed. Mar. 2, 1988) (statement of Sen. Harkin) (quoting
134 CONG. REC. S256 (daily ed. Jan. 28, 1988)) (citation omitted).
155 See supra note 33 and accompanying text.
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HIV-infected Persons as Individuals with Handicaps

Close analysis of the three-part statutory definition of "individual with handicap," as well as regulatory standards implemented pursuant to it, reveals that section 504 should be
construed to protect all categories of HIV-infected persons identified by the CDC. The simplest analysis applies to persons in
CDC group IV. In that situation, when a person suffers from the
most debilitating symptoms of HIV infection that person has a
"physical impairment" which substantially limits "major life activities."' 1 56 Under such circumstances, as in Ms. Arline's situation, it would be "unfair" to permit an employer to engage
in discriminatory conduct based on an irrational fear of
contagion. 157
Analogous reasoning will likely lead courts to conclude that
section 504 affords similar protection to persons in CDC group
III. Such individuals also appear to fall within the impairment of
major life function category. Individuals in CDC group III
clearly suffer from a "physiological disorder or condition . . . affecting ... [the] hemic and lymphatic" systems. 15 8 It may not be
crystal clear that this impairment affects "major life activities" as
elaborated in HHS regulations.159 However, if an individual with
a CDC group III infection suffers provable psychological symptoms as a by-product of the condition, such as depression, it
would be reasonable to conclude that such a person's physical
impairment would affect the ability to work, a major life activity.
Thus, for an individual with CDC group III infection, an accompanying psychological condition may lead to substantial impairment of a major life activity for purposes of section 504.
Even if a court were to conclude that the effects of group III
infection do not "substantially limit[] one or more . . . major life
activities," individuals in that group may be "regarded as having
and therefore should be protected under
such an impairment"'
a different prong of the statutory definition. That is, if a CDC
group III condition "is treated by a recipient as constituting such
a limitation," such a person would fall within the HHS definition
156

See 45 C.F.R. §§ 84.3(j)(2)(i) - (ii) (1987).

157 See Arline, 107 S. Ct. at 1128.
158 See 45 C.F.R.
text accompanying
159 See 45 C.F.R.
text accompanying
160 See 29 U.S.C.

§ 84.3(j)(2)(i)(1987). For the text of this provision, see supra
note 60.
§ 84.3(j)(2)(ii)(1987). For the text of this provision, see supra
note 61.
§ 706(7)(B)(iii)(1982).
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of someone "regarded as having an impairment." '61
The question of protection for persons with group II infections is more complex. Arguably, the personal circumstances of
a person with CDC group II infection are distinguishable from
circumstances of those individuals in Arline and Chalk, because
such asymptomatic carriers do not suffer debilitating physical
symptoms. 16 2 The Supreme Court's conclusion that Ms. Arline
was a handicapped individual, after all, may be interpreted to
have turned on her "record of impairment."' 163 Similarly, Mr.
Chalk's HIV infection had progressed to AIDS and he, too, suffered debilitating physical symptoms."
An individual with CDC group II infection may nonetheless
be protected under section 504 as someone who "is regarded as
having an impairment."'' 65 An asymptomatic carrier may not in
fact suffer from any impairment which substantially limits one or
more major life activities. 6 6 Given appropriate facts, however, a
court could conclude that HIV infection is "treated by a recipient" as constituting a physical or mental impairment.' 6 7 In different circumstances, a court could find that an asymptomatic
carrier "has a physical or mental impairment ... only as a result
of the attitudes of others toward such an impairment."' 6 8

Significantly, it is also likely that section 504 would be interpreted to protect individuals in publicly identified risk groups
who may be regarded as having AIDS but do not in fact have the
disease.'

69

As with persons having CDC group II. infection, per-

sons in risk groups may suffer from irrational prejudice. As such,
they would likely be held to fall within the category of persons
"regarded as having a handicap."
B.

HIV-infected Persons as "Otherwise Qualified"

As the Chalk court observed, the crucial question with respect to statutory protection of all groups of HIV-infected persons under section 504 is whether a given individual is
161 See 45 C.F.R. § 84.3(j)(2)(iv)(A)(1987). For the text of this provision, see
supra text accompanying note 63.
162 See supra note 26 and accompanying text (discussing asymptomatic carriers).
163 See Arline, 107 S. Ct. at 1127.

164 See Chalk v. United States Dist. Court, 840 F.2d 701, 703 (9th Cir. 1988).
165 See 45 C.F.R. § 84.3(j)(2)(iv) (1987). For the text of this provision, see supra
text accompanying note 60.
166 See 45 C.F.R. § 84.3(j)(2)(iv) (1987).
167 See 45 C.F.R. § 84.3(j)(2)(iv)(C) (1987).
168 See 45 C.F.R. § 84.3(j)(2)(iv)(B) (1987).
169 See supra note 5 and accompanying text.
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"otherwise qualified" for employment. 7 ' Under. Arline, resolution of this question will always require case-by-case evaluation.
Courts faced with this issue in the near future will certainly weigh
as persuasive authority the Chalk court's determination that, applying the criteria set forth in Arline, an individual with AIDS did
not pose a threat to co-workers. One cannot state categorically,
however, that courts will reach the same conclusion in all cases.
Persons whose HIV infection has progressed to AIDS, in addition to being the category most easily identifiable as handicapped, are also the sickest group. For such persons, one can
imagine situations in which a court may uphold termination. For
example, when an individual with AIDS cannot maintain an acceptable attendance record because of his condition, a court
could conclude that such an individual is "unable to perform the
duties of the job."
Moreover, in evaluating whether an individual is "otherwise
qualified," one must distinguish among different employment
contexts. If a particular employment situation involves unique
physical demands, an employer may not violate section 504 by
discriminating against an individual with AIDS. Similarly, with
health care workers involved with invasive procedures, the risk of
transmission is clearly greater than in other employment settings.' 7 ' Such considerations may influence courts to draw a distinction based on the nature of employment.
170

Chalk v. United States Dist. Court, 840 F.2d 701, 705 (9th Cir. 1988).

171

See HHS

GUIDELINES,

supra note 33, 34 CDC:
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686, 9A FAIR EMPL. MAN. at 3207. HHS observed:
Although there is no evidence that HCWs [health care workers] infected
with HTLV-III/LAV have transmitted infection to patients, a risk of
transmission of HTLV-III/LAV infection from HCW's to patients would
exist in situations where there is both (1) a high degree of trauma to the
patient that would provide a portal of entry for the virus (e.g., during
invasive procedures) and (2) access of blood or serous fluid from the
infected HCW to the open tissue of a patient, as could occur if the HCW
sustains a needlestick or scalpel injury during an invasive procedure.
HCW's known to be infected with HTLV-III/LAV who do not perform
invasive procedures need not be restricted from work unless they have
evidence of other infection or illness for which any HCW should be
restricted.

WEEKLY REP.

Id.
In October 1987, HHS noted that a health care worker with an impaired immune system risks severe infection following exposure to infectious diseases that
are easily transmitted, such as measles or varicella. HHS GUIDELINES, supra note
33. Indeed, the health care workers with impaired immune systems are at much
greater risk of contracting a serious infection themselves than transmitting the
AIDS virus to others. See id.
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Despite these considerations, as to the vast majority of HIVinfected persons, who experience no symptoms or in whom
symptoms are transient or not so serious as to affect job performance, such individuals appear clearly "otherwise qualified" and
entitled to statutory protection. Arguably, any HIV-infected person presents a severe risk to third persons and the duration of
this risk would extend indefinitely. As the Chalk court reasoned,
however, the overwhelming consensus of scientific evidence suggests there is virtually no risk that HIV infection will be transmitted in the workplace. Indeed, the CDC have maintained since
1985, and to date have not changed this position, that "It]he kind
of nonsexual person-to-person contact that generally occurs
among workers and clients or consumers in the workplace does
not pose a risk for transmission of [HIV virus]." 72 Thus, outside
contexts of health care employment involving invasive procedures or situations with unique physical demands, it is likely that
after Arline and Chalk an infected person who is able to maintain
an acceptable attendance record and perform a job adequately
will be considered "otherwise qualified."
VIII.

CONCLUSION

Taken together, Arline, Chalk, and the amended definition of
"individual with handicap," make it clear beyond peradventure
that discrimination based on HIV infection is illegal for employers governed by section 504. In most instances, an HIV-infected
person will be able to perform the "essential functions" of a job
in question. Moreover, in view of current research on the risk of
transmission in the workplace, an HIV-infected employee is unlikely to require an employer to make more than a reasonable
accommodation for the individual's condition. Because the Arline
court and Congress emphasized that irrational fear of contagion
would not justify employment discrimination, courts should construe section 504 to protect HIV-infected persons and persons in
publicly identified risk groups who are not infected as long as
those individuals are capable of carrying out the essential functions of their positions.
172
REP.

HHS GUIDELINES, supra note 33, 34 CDC:
at 681, 9A FAIR EMPL. MAN. at 3202.
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